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Do You Know Where Your Materias Are From?

By Derek A. Rodman, Esg.

In recent years there has been an increasing focus on “ conflict minerals’ mined in certain regions of the world such asthe
Democratic Republic of the Congo and abutting nations. Several domestic and international human rights organizations have
raised major concerns over human rights violations in these regions. As part of the Dodd-Frank Act of 2010 (the “ Act”),
Congress enacted legislation to address these concerns. The Act islikely to affect your business, whether you redlize it or not.

The Act requires publicly held companies to report the source of their conflict minerals to the Securities and Exchange
Commission (“ SEC”). Conflict mineras are summarized in the table below. The “ Covered Countries’ from which conflict
minerals are mined are:

Democratic Republic of Congo e Central Africa Republic e South Sudan e Zambiae Angola
The Republic of Congo e Tanzania e Burundi ¢ Rwanda e Uganda

Conflict Mineral Derivative Metal Common Uses

Cassiterite Tin Solder, tin plating, tin chemicals,
metal alloys (brass, bronze, and
pewter)

Columbite-tantalite Tantalum Electronic components, metal
alloys

Gold Gold Jewelry, wiring, and
Electronic components

Wolframite Tungsten Metal alloys, electronics

There are three steps to the SEC disclosure process. (1) a public company must determine whether conflict minerals are
necessary to the functionality of its product; (2) if so, the public company needs to determine whether its conflict minerals
originated or were mined from a Covered Country; and (3) a public company whose products contain conflict minerals from

Continued on page four.

Small Businesses and Job Discrimination

Number of Employees

The federal Equal Employment Opportunity Commission (EEOC) is responsible for enforcing the most widely applicable
federal lawsthat prohibit discrimination in employment. The smallest of businesses are not subject to most of these statutes. Title
| of the Americans with Disahilities Act (ADA), which prohibits employment discrimination against qualified individuas with
disabilities, applies only to employers with 15 or more employees.

The sameistruefor Title VIl of the Civil Rights Act of 1964 (Title VI1), which prohibits job discrimination based on race,
color, religion, sex, and national origin. Thethreshold for coverage under the Age Discrimination in Employment Act (ADEA)
is 20 or more employees. The Equal Pay Act, which isintended to prevent wage discrimination between men and women in
substantially equal jobsin the same establishment, applies to most employers with at least one employee.

In calculating the number of employees for purposes of coverage of these statutes, all employees are counted, including
part-time and temporary workers. Independent contractors are not included, but the distinction between such workers and
employees is often difficult to draw without the advice of legal counsel. Situated between the businesses so small as to be
excluded from coverage and the Fortune 500 are thousands of small businesses to which the EEOC-enforced laws apply.

Continued on page four.
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Red Estate Deals Gone Wrong

The ageless advice to read, under-
stand, and expect to be bound by lan-
guageinacontract you signisassound
now as ever. It is especialy important
with respect to contracts to buy real
property, wherethefinancia stakesare
often high. Jerome contracted to buy
property, delivering a $5,000 deposit
to be credited toward the purchase
price. An addendum to the contract
agreed to by the parties stated that in
the event the seller breached the agree-
ment or defaulted, Jeromewas entitled
to the return of his earnest money and
cancellation of the contract, as his
“ sole and exclusive remedy.”

When the seller did not close onthe
deal within thetime set by the contract,
according to Jerome because there had
been adefect initstitle to the property
that was later remedied, Jerome sued
toenforcethe contract. That is, he sued
to force a sdle of the property to him,
ashewas not content with the prospect
of simply getting his $5,000 back, ter-
minating the deal and returning to
sguare one.

A court held Jerometo the terms of
the contract addendum, ruling that he
was entitled to no morethan hismoney
back from the seller. In some cases, an
aggrieved party may berelieved of the
limitations or burdens of a contract
when the unequal bargaining positions
of the parties are such asto deprivethe
aggrieved party of ameaningful choice
and where theterms of the contract are
unreasonably favorable to the other
party. Jerome madethisargumentinan
attempt to rid himself of the limitation
on his contractual remedy, to no avail.

The problematic addendum, in bold
language no less, warned the parties to
read it carefully before signing and in-
cluded an acknowledgment that Jerome
was knowledgesble and experienced in
financia and business matters and able
to assess the transaction’s merits and
risks. Thecourt alsodeclinedtofind that
limiting Jerome to the return of his ear-
nest money deposit was unreasonably
tilted in the sdller’ s favor. It smply re-
stored the partiesto their positionsprior

to signing the contract. In aloose sense,
Jerome may have been the* victim” of
abroken contract, but hewasnot sucha
disadvantaged victim under the law as
tobeentitled to set asideany of theterms
of his contract, including the one that
boxed him in when he was seeking a
remedy.

No less important than reading and
understanding all parts of ared estate
sales agreement is the need to be up
front with the other party to the trans-
action about the condition of the prop-

erty, especialy asto aproblem that is
not obvious. In another case, this was
anexpensivelessontolearnfor aseller
of ahomewho waslessthan forthright
with the buyer about defectsin abase-
ment wall.

In the litigation that ensued when
the buyer sued the seller for fraud and
negligent misrepresentation, the buyer
testified that at first he was actually
impressed with the finished basement

Continued on page three.

higher-income taxpayers.

income tax will be owed.

or 100% of the previous year’ stax.

Estimated Taxes for Busness Owners

Estimated tax is the method used to pay tax on income that isn't subject to
withholding, most notably earnings from self-employment. Many owners of
small businesses—whether operated as S corporations, partnerships, limited
lighility companies decting partnership taxation, or sole proprietorships—pay
their estimated tax using the same IRS Form 1040-ES that individual s use.

Payments of estimated taxes are spread out over four payments, falling due
in April, June, and September of the current year, and January of thefollowing
year. Generally ataxpayer must file estimated taxesif he or she owes $1,000
or morein taxeswhen an annual tax return isfiled. An underpayment penalty
can be avoided if tax paymentsfor the year, including withhol ding and any tax
credits, cover theultimatetax hill, or at least are short by lessthan $1,000. There
arespecia rulesfor farmers, fishermen, certain household employers, and some

A taxpayer who al so receives sd ariesand wagesmay beableto avoid having
to make estimated tax payments on other income by asking hisor her employer
to take out moretax from such earnings. In addition, in agiven year ataxpayer
does not have to make estimated tax payments until there isincome on which

Given the difficulty in anticipating the year’ stotal tax obligation in April,
or even June, therearetwo * safeharbors’ for avoiding apenalty for underpay-
ment of estimated taxes: Pay either 90% of your current year’ s tax obligation

Corporétions are subject to similar, but dightly different, rules for paying
estimated taxes. A corporation must make equa installment payments on the
15th day of the4th, 6th, 9th, and 12th months of itstax year if the expected tax
for the year is $500 or more. Corporations use IRS Form 1120-W. The safe
harbors for corporate taxpayers are each set at 100%. Accordingly, to avoid a
penaty, acompany should makeeach payment at | east 25% of thecurrent year's
income tax or 25% of the prior year’ sincome tax, whichever issmaler.




Ensure Your Financia Privacy

There is a federal law that affords
consumerssignificant say over thepri-
vacy of their financial information
while till allowing financial ingtitu-
tions to share information for normal
business purposes. This Act covers
banks, savings and loan institutions,
credit unions, insurance companies,
securities firms, and even some retail -
ers and automobile deal ers that extend
or make arrangements for consumer
credit.

There may be more forms of per-
sona information gathered by the in-
gtitutions than you realize. They may
have credit reports and records of how
much you buy and borrow, where you
shop, and how well or poorly you pay
your bills on time.

The Act protects your financial pri-
vacy in three basic ways. Firg, in a
privacy notice, the institution must tell
youwhat kindsof informationit collects
and the types of businesses that may be
provided with it. Ingtitutions must send
out aprivacy noticeonceayear. Second,
if the institution is going to share your
information with anybody outside its
corporate family, it must give you the
opportunity to“ opt out” of that kind of
information sharing. The third layer of
protection requires the indtitutions to
describe how they will go about protect-
ing the confidentiaity and security of
your information.

A privacy notice from your bank
may not be the kind of mail you rip
open with eager anticipation, but you
should take the time to look it over
carefully al the same. Somewhere in
the formal verbiage you should look
especialy for these items:

What kinds of information may be
shared, both with affiliated companies
and with outsiders? Don' t expect great
specificity on this in the notice itself.
The Act requires only a description of

basic categories of information, with
some examples.

What information can you not pre-
vent your financial institution from
sharing? Recognizing some circum-
stancesinwhichtheinstitutionsshould
be alowed to share financia informa-
tion with outsiders without the con-
sumer’s consent, the Act does not a-
low youto stop the sharing of informa-
tionthat is needed to hel p conduct nor-
mal business (such asfor outsidefirms
that process data or mail statements);
to protect against fraud or unauthor-

ized transactions; to comply with a
court order; or to comply with a* joint
marketing agreement” entered into
with another ingtitution.

How do you go about “ opting out”
of the sharing of information of outside
entities? Sounds smple enough, but the
ingtitution may require you to exercise
this option by calling a specific phone
number or by completing a form and
mailing it to a particular address. If you
opt out by phone, to be safe you may
wanttofollow upwithawrittenversion,
keeping a copy for your records.

Real Estate Deals

Continued from page two.

inthehouse, withitsdrywall al around
and a polished floor you could eat off
of. But somemonthsafter hemovedin,
the buyer noticed aworsening problem
with water leaking from one of those
basement walls. When workers re-
moved the drywall to explore further,
they exposed a basement wall that was
bowed, had cracks both small and
large, and had mold and mildew. Lay-
ers of caulking in some of the cracks
suggested that someone had tried in
vain to fix the problem on the cheap.
The new owner then did fix the prob-
lem, but at great expense.

Although the seller had answered
no on a disclosure form to questions
about any known water problems or
cracks and settling issues in the base-
ment, other evidence suggested that
the real answer should have been yes.
The seller claimed that he just hap-
pened to put up the drywal in the
basement asthelastitemonato-doligt,
at atimewhen hewas not intending to

sdll the house. Records showed that
there was no drywall when the house
wasfirst listed and did not sell, but that
the drywall was in place less than a
year later for the second listing that
resulted in the sale.

For his lack of candor, the seller
paid a high price. An appeals court
upheld an award of tens of thousands
of dollars in damages to the buyer. In
addition to damages for mental an-
guish, there was compensation to the
buyer for those costs of repair he in-
curred for suchitemsastheinstallation
of an exterior drainage system, the re-
pair of thefooter drains, and theinstal-
lation of multiple straps to repair the
bowed wall. Last but not least was a
significant award of punitive damages,
based on the tria court’'s conclusion
that the seller had acted with “ con-
scious disregard” for the rights and
safety of the buyer, where there was a
great probability of causing substantial
harm. All in al, the case stands as an
object lesson: In selling real estate, as
in most undertakings, honesty is the
best policy.

Actual resolution of legal issues depends upon many factors, including variations of facts and state laws. This newsletter is not
intended to providelegal advice on specific subjects, but rather to provide insight into legal developmentsand issues. The reader
should always consult with legal counsel before taking action on matters covered by this newdletter.




Job Discrimination
Continued from page one.

Procedures

Anyonebdlieving that hisor her em-
ployment rights have been violated be-
causeof thetypesof discrimination cov-
ered by the federal laws, or because of
retaliation for opposing job discrimina
tion, filing acharge, or participating in
proceedings under those laws, may file
a charge of discrimination with the
EEOC. In mogt states, the charge must
be filed within 300 days of the date of
the aleged discrimination. The EEOC
will notify the employer within 10 days
of receiving acharge.

If achargeisdigible, the EEOC will
give the parties an opportunity to take
part in voluntary, confidential
mediation to reach mutualy agreeable
solutions. If al parties agree to partici-
pate, neutral mediators will work with
them to that end. In the event that me-
diation is unsuccessful, the charge is
referred for investigation by the EEOC.

An EEOC investigation may in-
volve aresponsive statement from the
employer, the collection of documents
by theEEOC, and visitsand interviews
by EEOC personnel. If the EEOC ulti-
mately dismisses a charge, the charg-
ing party is notified and has 90 daysto
file alawsuit. A finding by the EEOC
of reasonable causeto believe that dis-
crimination has occurred will lead to
aninvitation to the partiesto enter into
conciliation discussions. If they fail,
the EEOC and/or the charging party
may bring suit.

Discriminatory Practices

The range of discriminatory prac-
tices prohibited by EEOC-enforced
laws is much broader than just hiring
andfiring. If aprohibited discriminatory
motive isthe root cause of the decision
or action taken, an employer canbeheld
liable in such areas as compensation,
assignments, transfers, promotions, lay-
offsandrecalls, testing, and fringebene-
fits. The reach of these laws is dso
extended by catchall language prohibit-
ing discrimination in al “terms and
conditions’” of employment.

Some forms of discrimination are

peculiar to a particular statute. For ex-
ample, unlessthe requirement is neces-
sary for conducting business, arulere-
quiring that empl oyees speak only Eng-
lish at work may congtitute nationd ori-
gin discrimination in violation of Title
VIl. An employer's failure to reason-
ably accommodate an applicant or em-
ployeeis not pertinent to al of the dis-
crimination laws, but it may create li-
ability when the charge is discrimina
tionbased onrdigiousbdiefsor disabil-
ity. Workplace harassment can be the
subject of proceedings under any of the
laws, but in practice it is most com-
monly asserted by women as aform of
sex discrimination under Title VII.

Remedies

An employer found to have dis-
criminated against an individual could
be ordered to eliminate its discrimina-

tory practices. It could also berequired
to take certain positive actions to re-
dress the discrimination, such as hir-
ing, increasing compensation, promot-
ing, and reinstating an employee who
was wrongfully terminated. Monetary
remedies can take various forms, de-
pending on the statute, including back
pay and prejudgment interest, liqui-
dated damages, and compensatory
damages for noneconomic injuries
such asemotional distress. In Title VI
and ADA casesin which the employer
hasacted with recklessdisregard for an
individual’ sfederally protected rights,
punitive damages may be awarded.
The sum of punitive damages and
compensatory damages (not including
back pay), per person, may not exceed
maximum amounts that increase with
the employer’s number of employees.

Materials
Continued from page one.

a Covered Country must conduct
audited due diligence and provide a
Conflict Minerals Report to the SEC.

The Act and corresponding disclo-
surereguirementswill haveaprofound
impact not only on public companies
but on private companies within the
supply chain of a public company. A
private company in the supply chain
has no duty to report to the SEC itself;
however, many private companies sall
unfinished goods to public companies
or to other private companies who in
turn sell their finished productsto pub-
lic companies.

If your business touches conflict
minerals in any way, you must take a
proactive approach and anticipate that
your customers or other businesses up
the supply chain may be required to
disclosethesourceof conflict minerals
in their products. This means that you
must also be diligent with your suppli-
ers. Y ou must inquire and determineto
the best of your knowledge the geo-
graphic source of any of your input
materials that contain conflict miner-
as. You must be prepared, in turn, to

report to your customers the geo-
graphic source of any conflicts miner-
alsused in your products.

Although these requirements may
seem burdensome, it isinthe best inter-
est of your business to know the source
of your materias. First, knowing your
sourceswill giveyou better control over
your products. In addition, if you are
unable to identify the source of your
conflict minerals, you may run the risk
of losing val uable contractswith public
companiesor any of your other custom-
erswho areinthe supply chain of public
companies. It is not only best practice,
but it isnow alega obligation to know
the source of your conflict minerals.

In summary, smaller, privately held
businessesdealing in conflict minerals
must beaware of the Act and itsimpact
on your business. You must examine
your own supply chainand be prepared
to report information regarding your
source of conflict minerals. If your are
not prepared or not responsive to a
conflict mineral inquiry fromyour cus-
tomers, your small business will be at
risk of losing contracts with public
companieswho arelegally obligatedto
disclose conflict mineral information
to the SEC.





